The Tax Route
financial information for the long haul
Volume 1 | Issue 1 | September 2016

IN THIS ISSUE:
2 Our Trucking Team
3 New Overtime Rules
4 Crossing State Lines
5 Negotiating Covenants
6 State Tax Alerts
8 About MHC&S
Trucking Territory
McGowen, Hurst, Clark & Smith, P.C.

The Tax Route | McGowen, Hurst, Clark & Smith, P.C.

Our Trucking Team
Dan Schwarz, CPA/ABV
Co-Managing Partner

Dan earned as Associate of Applied Science degree from Hawkeye Institute of Technology. In 1990,
he joined McGowen, Hurst, Clark & Smith, P.C., and began work in the Business Advisory and Tax
Services Division. Dan’s area of expertise includes transportation, business valuation, family-held
businesses and corporate finance. He has conducted presentations on valuation of closely-held
business, business transition and corporate governance.
Dan is an Accredited Business Valuator (ABV). He is a member of the American Institute of Certified
Public Accountants and the Iowa Society of Certified Public Accountants. He is a board member of
the Iowa Motor Truck Association Allied Division.

Nick Finkenauer, CPA
Senior Manager

Nick graduated from University of Northern Iowa with a Bachelor of Arts degree in Accounting and
joined McGowen, Hurst, Clark & Smith, P.C., in 2012. Prior to joining MHC&S in 2012, Nick worked
for a Big 4 firm and specialized with closely held companies and state and local taxes. Nick’s area of
expertise includes corporate and individual taxation, multi-state tax issues and business consulting,
providing clients with top quality service to help them reduce their tax liability and achieve their
business and personal goals.
Nick is a member of the American Institute of Certified Public Accountants, CPAmerica
International, and the Iowa Society of Certified Public Accountants, where he has served on the
Taxation Committee. Nick is a past graduate of the West Des Moines Leadership Academy and
IMTA Leadership Academy. Nick is also the treasurer of Morsel Combat, a non-profit organization
that benefits Meals from the Heartland.

Ashley Sly, CPA
Supervisor

Ashley is a 2009 graduate of Buena Vista University with Bachelor of Arts degrees in both
Accounting and Finance. Prior to joining McGowen, Hurst, Clark & Smith, P.C., in 2013, she had
three years of experience at a national accounting firm and one year at a large law firm. Ashley is
experienced in tax, providing expertise for small to mid-size businesses, especially those with a
multi-state presence and in the industries of transportation, manufacturing and distribution.
Ashley is a member of the American Institute of Certified Public Accountants, CPAmerica
International, and the Iowa Society of Certified Public Accountants, where she currently chairs the
young professionals committee, LEAP.
In addition, Ashley is the current treasurer of the West Des Moines’ Library Friends Foundation
and a past graduate of the West Des Moines Leadership Academy. Outside of work, she enjoys
spending time with her husband and young son.
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New Overtime Rules
How will they impact your business?
On May 18, 2016, President Barack Obama and
Secretary of Labor Thomas Perez announced
the publication of the Department of Labor’s
(DOL) final rules updating overtime regulations.
These newly defined rules will significantly raise
the salary level used to determine whether
employees are eligible for overtime, and will
affect more than 4 million salaried employees,
according to the DOL. The goal of the new
overtime regulations was to reset the income
threshold to the point it would have reached
with inflation adjustments had it not been frozen
more than a decade ago.
The transportation industry is uniquely impacted
by the new overtime regulations. Under the
Fair Labor Standards Act, which requires
employers to pay employees overtime for hours
worked in excess of 40 in a single week; there
is a Motor Carrier Exemption. The exemption
states “drivers, drivers’ helpers, loaders who are
responsible for proper loading, and mechanics
working directly on motor vehicles that are to be
used in transportation of passengers or property
in interstate commerce can be exempt from the
overtime provisions.” This exemption is still in
place with the new overtime regulations. Only
the Secretary of Transportation has the authority
to establish qualifications on maximum hours
for those exempt.
It is important for the
transportation industry to be aware of the new
overtime regulations as it impacts eligible
employees, such as office personnel and
janitorial staff. The following outlines the key
provisions of the new regulations as well as
employer options to manage the impact they
may have on your business.
The Final Rule
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The effective date of the final rule is December
1, 2016. This increases the standard salary
level from $23,660 ($455 per week) to $47,476
($913 per week). Employees earning less than
$47,476, regardless of their job responsibilities,
are deemed non-exempt and therefore entitled
to overtime pay. Moving forward, the limit

will be adjusted every three years beginning
January 1, 2020.
In a related change, the pay threshold for
highly compensated employees increased from
$100,000 to $134,004. Employees earning
above the higher amount, regardless of whether
their jobs would be classified as non-exempt,
can still be treated as exempt, and thus not be
entitled to overtime pay.
Unless specifically exempted, employees
covered by the Fair Labor Standards Act must
receive pay for hours worked in excess of 40 in
a 7-day workweek at a rate of not less than one
and one-half of their regular rate of pay.
Exempt Employee Requirements
Requirements to be an exempt employee (not
subject to overtime rules) are as follow:
Employee salary must be above the $47,476 or
$134,004 threshold.
Employee must meet the job “duties test.”
Executive Exemption job duties include:
		
Regularly supervise two or more 		
		employees.
		
Management is the primary duty.
		
Some input over other employees 		
		
such as hiring, firing, promotions, 		
		
assignment of work projects.
Professional Exemption duties include:
		Specialized education.
		Predominately intellectual.
		
Exercise of discretion and judgment
		
on the job.
Administrative Exemption duties include:
		
Office or non-manual work.
		
Directly related to management 		
		
or general business operations of the
		employer.
		
Primary component of which involves
		
the exercise of independent judgment
		and discretion.
continued on page 7...
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Crossing State Lines
Is your company compliant?
Many transportation companies are unaware
they are required to file corporate income tax
returns in states in which they log miles, even if
they do not deliver goods in those states. States
across the country have various “nexus” creating
standards which require companies to register
in the state in order to do business and file
income tax returns. Some of those standards
are listed below:
Use of the state’s highways.
Physical location of the company.
Use of vehicles owned or rented by the company
in the state.
Deliveries in the state.
Purchases in the state.
Whether a shipment has its origin or destination
in the state.
Twenty-eight states provide that mere use of
the state’s highways creates nexus. Twelve of
those states require that a company’s assets
pass through the state regularly to create nexus.
Regular travel is defined as the company’s
assets making at least 12 trips annually with at
least 3 percent of the company’s total mileage
or 25,000 miles are driven within the state.
Twenty-three states consider that sufficient
nexus is established if the trucking company has
an office or building within the state. Twentyseven states provide that nexus is created if the
point of origin or destination is in the state.
For example, nexus is created in the state of
Iowa if any of the following occurs:
Company owned trucks are in the state more
than 12 days.
A company picks up goods in company-owned
trucks.
A company back hauls in company-owned
trucks.
A company has physical presence in the state
of Iowa.
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As you can see, the sourcing of sales/miles for
transportation companies is a complicated
issue. However, like all complicated issues,
there is also an opportunity for planning. We
recommend companies review their mileage
logs every year to determine which states they
may have nexus in. Through the review of miles
and proper state tax planning, companies are
able to source less than 100% of their sales to
the states in which they transact business which
could result in a significant tax savings.
For example, an Iowa based transportation
company may travel through Illinois, Minnesota,
Missouri, and Wisconsin. 20% of the company’s
miles are in each of the states. Upon review of
the company’s current year information, it was
determined that the company only has income
tax nexus in Iowa, Illinois, and Wisconsin which
would equal 60% of the company’s sales. In this
example, the company would only file a state tax
return in Iowa, Illinois and Wisconsin. Because
of this, the company would only pay state taxes
on 60% of their sales.
As in the example above, companies sometimes
have “nowhere sales” meaning the sales are not
taxable in any state. The state of Iowa only
requires sales taxable in Iowa to be taxed in
Iowa and is not a throwback state. This allows
companies to reduce their state apportionment
rate below 100%. If your company has historically
been apportioning all or most of your sales to
the state of Iowa, you may be overpaying state
income tax and should consider a review of your
miles and state apportionment factors.
In addition, states continue to be aggressive
looking for noncompliant companies. It is
always a better idea to comply with a state’s
filing requirement prior to the state contacting
you to minimize potential penalties and interest.
A thorough review of your logged miles not
only will ensure that your company is compliant
with state laws and regulations but potentially
save state income taxes in the process.
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Develop a Strong Hand
To negotiate loan covenants
If you are about to ask for a business loan, expect
to deal with the issue of covenants -- constraints
lenders impose on your company to keep it
operating within specified financial ratios and to
prevent it from taking certain actions.
These clauses are meant to help the lender
mitigate risk and get its money back. But if you
are not careful, they can put your company in
a stranglehold. Under some very strict loan
agreements, if your firm violates a covenant, it
can automatically go into default and be forced
to pay the loan in full immediately. Typical
commercial-loan covenants can require your
business to, among other things:
Hold a minimum credit balance on deposit.
Maintain specific capital or financial ratios, such
as tangible net worth, working capital and
debt servicing.
Keep collateral property insured and in good
repair.
Provide periodic financial statements and tax
returns.
Avoid taking on additional debt or borrowings.
Keep the current management or ownership
structure.
When considering a loan, you want to try to at
least loosen, if not eliminate, the obligations
that will be most difficult for your business to
meet. Try to negotiate covenants that leave you
the flexibility to run your business prudently.
Some loan requirements set sound benchmark
metrics that can help keep your company
healthy. Others, however, could be too difficult
to meet and result in disastrous consequences.
Here are four important considerations before
you officially ask for -- or agree to -- a commercial
loan:
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1. Take your lender’s perspective. Your
loan officer has to deal with internal policies
and external regulators and, depending on
the size of the loan, may have to persuade a
formal loan committee that the loan presents

More Tips to Bolster Your
Company’s Position
When talking to lenders, make sure your
enterprise’s financial projections include a full
financial model of income statement, balance
sheet and statement of cash flows on a monthly
basis. This will reflect any seasonal fluctuations
in the business plan.
Develop early warning mechanisms to alert
management if your company reaches a point
where it may violate a covenant. Have a checklist of steps to monitor compliance with all
provisions of the loan agreement.
Reassure your lenders that you are on top of
the terms your company accepted. Explain
the plan of action your business will take if
it breaches any obligations. Lenders want to
know that your organization’s management is
taking steps to protect their collateral and to
ensure that the loan is repaid.
no undue risk given the covenants involved.
Gather up your business and strategic plans,
financial projections and other relevant financial
information and try to come up with a set of
covenants you would expect the bank to require
as well as a set your organization can live with.
Keep in mind that the loan panel will be looking
at how profitable the lending relationship will
be for its company.
2. Run some critical calculations. Some
financial covenants, such as debt service
coverage ratios, liquidity and performance
ratios, and current ratio/working capital, involve
several financial statements. Take the time to run
various scenarios through your company’s most
recent financial statements to determine which
covenants would be the best and worst for your
operation.
3. Ask “What If?” Once you have analyzed your
company’s financials and have a grasp of how
sensitive potential covenants will be to changes
in your projections, start discussing matters with
continued on page 6...
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State Tax Alerts
LOUISIANA. Effective for income tax periods beginning
on and after January 1, 2016, Louisiana corporate income
tax returns will now be due May 15 instead of April 15 for
calendar year filers and the 15th day of the fifth month
instead of the 15th day of the fourth month for fiscal year
filers. In addition, non-composite partnership returns will
change filing dates from May 15 to April 15 for calendar year
filers and the 15th day of the fifth month to the 15th day of
the fourth month for fiscal year filers.
MISSOURI. The Missouri Department of Revenue issued a
notice informing businesses that they need to collect and
remit sales/use tax on certain delivery charges involving
tangible personal property even if the delivery charges are
separately stated.
SOUTH CAROLINA. The South Carolina Department of
Revenue updated the guidance on activities creating

nexus within the state. Distribution and delivery guidance
examples were included to eliminate questions concerning
nexus within the state.
PENNSYLVANIA. The Pennsylvania Department of Revenue
established a 60 day amnesty program applying to
delinquent taxes due as of December 31, 2015. Under this
program, tax amnesty will be granted to qualifying taxpayers
potentially waiving 100% of the penalties and 50% of the
interest.
NEW HAMPSHIRE. The New Hampshire Department of
Revenue Administration established a voluntary disclosure
program that allows for a taxpayer to disclose a tax liability
and in turn may be waived any applicable penalties and
interest due and compromise on the tax liability. As a result,
the “look-back period” is the three most recently completed
full tax years plus the incomplete tax year.

Develop a Strong Hand Continued
continued from page 5...

your lender. Keep the talks on the level of simply asking “what would
happen if ...” This is a chance for you and your banker to feel each
other out and determine each other’s expectations before drafting a
formal agreement.
4. Avoid strict technical default clauses. This is critical. The default
section of the loan agreement gives the lender the right to demand
immediate repayment of the loan if your business does not live up
to a covenant. You need to be sure that inadvertent or unintentional
defaults will not be triggered without your business receiving prior
notice and having a chance to take care of the problem.
For example, if you have a monthly fixed-rate loan, the bank could
argue that your company’s financial controls should make such
notice unnecessary. You, on the other hand, could maintain that
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missed deadlines can sometimes result from computer malfunctions
or business trips where executives with check-signing authority are
out of town. This type of discussion could be sparked by each default
provision. Some give and take is required to reach a compromise. For
instance, you and your lender might agree to a limit on the number
of late payment notices allowed before your business is in default.
The goal is to make it easier for your company to avoid default while
assuring the lender there are adequate mechanisms in place to
protect its interests.
Although you have to expect to agree to certain covenants when
you take out a commercial loan, get guidance from your accountant
as well as your attorney on how to effectively negotiate fair and
reasonable terms that you don’t inadvertently violate. It could
accelerate a premature demand for repayment and cause financial
hardship for your company.
Copyright © 2016 Thomson Reuters Checkpoint Marketing for Firms
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New Overtime Rules Continued
continued from page 3...

Note: Employees’ pay for purposes of determining their exempt/nonexempt status includes nondiscretionary bonuses, incentive pay and
commissions, as long as those payments occur at least on a quarterly
basis and don’t exceed 10% of the employee’s compensation.
What Hasn’t Changed
No changes have been made to the recordkeeping requirements on
how employees are to record or report hours worked. However, if
employees are reclassified as non-exempt, they may have to comply
with timekeeping rules that have not been previously applied.
No changes have been made to the regulations to accommodate
workers who perform exempt duties on a part-time basis. Even if
an employee works two days a week, he or she must earn the full
minimum salary level of $913 per week in order to be considered
exempt. (However, part-time employees would seldom exceed 40
hours in any week anyway, so overtime normally isn’t of concern for
this employee group.)

Make adjustments to employee benefits program to offset the rise in
payroll cost.
Use a combination of the above options.
An example… Employers may be more likely to give raises to
currently exempt employees who regularly work more than 40 hours
weekly and earn slightly below the new standard salary level, in order
to maintain their overtime-exempt status so that the employer does
not have to pay the overtime premium. For employees who rarely or
almost never work overtime hours, employers may simply choose to
pay the overtime premium whenever necessary.
Where to Begin
Employers should begin by identifying employees who may be
impacted and assess whether changes are needed and what types
of modifications are possible. Start by answering these questions:

No changes to those employed in the transportation industry who
were exempted from the overtime requirements established in the
Fair Labor Standards Act. This includes commercial drivers of trucks
and buses, even those who rarely or never cross state lines.

How many of your employees will be newly classified as non-exempt?
How many of them routinely work more than 40 hours a week?
What would it cost you if they continue to work more than 40 hours
per workweek and are eligible for overtime?
What systems do you need to put in place to monitor employees’
hours carefully after the new rules go into effect? The DOL
says employers “may use any method they choose for tracking
and recording hours as long as it is complete and accurate.”

Employer Options

In Conclusion….

Employers have a range of options for responding to the updated
standard salary level. For each affected employee, employers may:

No doubt your employees have already heard or will be hearing about
the impending overtime regulation changes, and may be wondering
how this will affect them. It is important that employers develop a
communication plan for all employees helping them understand
the changes. The best way to do this is to get started now. There is
no time like the present to begin assessing your situation, ensuring
changes are made by December 1, 2016.

Increase the salary of an employee to above the $47,476 threshold,
keeping the employee exempt from overtime.
Pay an overtime premium of one and a half times the employee’s
regular rate of pay for any overtime hours worked.
Hire additional workers to reduce or eliminate overtime hours.
Reduce the amount of pay allocated to base salary (provided that the
employee still earns at least the applicable hourly minimum
wage) and add pay to account for overtime for hours worked
over 40 in the workweek, to hold total weekly pay constant.
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About McGowen, Hurst, Clark & Smith, P.C.
With offices in West Des Moines and Winterset, McGowen,
Hurst, Clark & Smith, P.C. is one of the oldest and largest local
firms in Central Iowa. Founded in 1946, we celebrate over
65 years of providing our clients with accounting, auditing
and business consulting expertise. Over the years, our firm
has grown from 3 to 65 employees, making us large enough
to provide our clients with a broad base of experience
and resources, yet small enough to offer very personalized
service — which sets us apart from other CPA firms.

maintain the degree of excellence which we feel is vital in
today’s business environment.

McGowen, Hurst, Clark & Smith is proud to be a member of
CPAmerica International, an exclusive association of leading
independent accounting firms. CPAmerica offers a wide
pool of additional technical expertise to its member firms,
as well as continuing professional education necessary to

Our team members and our firm as a whole live by our core
values: integrity, excellence, respect, teamwork, family and
fun. Our people, mission, vision and values are what make
McGowen, Hurst, Clark & Smith, P.C. a great firm to work with
and a great firm to work for.

Our mission is providing outstanding, professional services
while acting as proactive business partners with our clients.
Providing a work environment that enables our firm members
to achieve their personal and professional goals. Our vision is
to be essential to your success as the premier firm of choice
to clients, firm members and to the community.

In Trucking Territory this Quarter...
Nick Finkenauer and Ashley Sly will
be attending the Iowa Motor Truck
Association Management Conference on
September 20 and 21 in Cedar Rapids,
Iowa.

Cornerstone Sponsor
Member for over
20 years

Dan Schwarz participated in the Iowa
Motor Truck Association Succession
Planning Panel on Thursday, August 25.
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Member Firm

for over 35 years

